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While the COVID-19 pandemic continues, working from home (WFH) arrangements are
becoming the new normal for many workers. The increase in long-term teleworking will
likely expose gaps in workers’ legal protections and WFH policies, including protection
of workers’ health and safety in the workplace. The intersection of WFH and health and
safety protection is an unexplored topic that will likely present new legal challenges for
workers and unions. Even prior to the pandemic, telework was growing, with little
discussion of the potential health and safety concerns with WFH." Anticipating health
and safety legal issues will help ensure teleworkers are protected and understand their
workplace rights, even when the workplace is their home.

Jason Foster and Bob Barnetson state in their book on health and safety in the
Canadian workplace that “in Canada, employers continue to be responsible for the
safety of their workers regardless of the location of work.”? While this proposition is a
laudable goal, and teleworkers should not have a lower standard of health and safety
protections, uncertainty and ambiguity remain regarding the extent to which employers
are responsible for their workers’ health and safety in WFH arrangements. The
Canadian Centre for Occupational Health and Safety (CCOHS) has noted that it is not
clear how occupational health and safety (OHS) laws cover WFH arrangements.? To
address the uncertainty, this paper considers how OHS and Workers’ Compensation
(WC) laws apply to WFH and identifies potential legal gaps. By surveying Canadian
legislation, case law, government guidelines, and analogous examples, this paper
seeks to help workers and unions identify potential areas of concern for workers’ health
and safety protection in WFH arrangements.

WFH arrangements present similar physical health and safety concerns as in any office
space. For example, workers may not have the proper ergonomic set up at home.* As
one CBC article noted, at the beginning of the pandemic, “the priority wasn’t packing up
sit-stand desks or office chairs with lumbar support.”® Furthermore, WFH can
exacerbate existing, and present new, health and safety concerns. For example, WFH
can increase the risk of overworking because of the challenge of distinguishing work life
from personal life.6 Separating work life and personal life can be a new source of stress
for workers who are WFH.” WFH can also increase risks of domestic violence for
workers living in unsafe homes.® Finally, working alone can isolate workers, especially
in the context of the pandemic, which can lead to mental health problems.® A European
report found that isolation and the lack of informal information sharing is one of the most
problematic aspects of WFH arrangements.'°

WFH can also be an important accommodation for workers, and thus a safer and
healthier option for some. Disability rights advocates have long been asking for
increased access to WFH arrangements because WFH can make work more
accessible." Furthermore, WFH can also reduce stress and increase work-life balance
for some.'? Identifying gaps and potential legal issues regarding health and safety and
WFH, as this paper aims to do, can help workers and unions advocate for safer and
healthier WFH arrangements, while not negating the potential health and safety benefits
of WFH.
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OCCUPATIONAL HEALTH AND SAFETY LEGISLATION

The following section considers how provincial OHS legislation may or may not protect the
health and safety of workers WFH. WFH creates challenges to the general application of
OHS legislative frameworks. For example, in terms of physical space, inspections must
be conducted differently in WFH situations because the workplace is also a private
residence.'® Furthermore, control over the physical space may be an issue. If the
worker is working on their own property, or on a third party’s property, the employer may
not have authority to inspect hazards and then implement controls. Identifying the
appropriate level of oversight, supervision, and protection is more difficult than in a
traditional workspace and may not be contemplated by legislation.'* In general, workers
are less likely able to access their rights or entitlements when WFH, and even if specific
rights and protections exist, enforcement is more likely to be an issue.’

While it is important to understand further how OHS legislation applies to WFH, the
limited case law on the application of OHS to WFH makes this task more difficult and
suggests that OHS legislative frameworks have not been, and may not be, the best
method to protect workers. Workers’ advocates and unions may find that focusing on
other strategies to protect the health and safety of workers who are WFH could be more
successful than trying to fit WFH conditions into current OHS frameworks.

For example, ensuring that every workplace with workers WFH has policies outlining
health and safety responsibilities and practices, as well as other measures such as
access to ergonomic assessments and detailed communication plans, may be more
useful than expecting the worker to enforce their rights under OHS legislation. This is
not to say that OHS has little import for WFH, especially when gaps currently exist. As
an example, discussed further below, application of the violence and harassment
provisions in Ontario’s OHS legislation should apply equally to workers WFH as they do
to workers in a traditional office space. However, next steps should likely involve
developing regulations and policies specific to WFH.

In addition, as will become clear throughout this paper, identifying the silences in OHS
legislation and how the legislative gaps could impact the health and safety of workers is
necessary for a comprehensive analysis. When legislation is silent about specific
situations, such as WFH, it is harder to anticipate how the legislation will apply.
Furthermore, WFH situations may not be covered by the legislation and may not be
considered workplace issues, which could be problematic for some workers.

For example, for workers experiencing domestic violence, WFH may make the
“‘workplace” unsafe by exacerbating unsafe living conditions. Yet, the impact of WFH on
these workers is not contemplated in legislation. Future policy development must
consider how factors that are not normally workplace issues, and thus not considered
by the regulatory framework, may become workplace issues in WFH arrangements.
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Little information exists on the application of OHS in at-home offices. Most employers in
Canada address challenges of WFH and OHS though their own administrative policies
that direct the employee on how to act or how to implement specific protocols. Yet, even
with these policies in place, employer follow-up is often limited.'® Additionally,
jurisdictions across the country use different legislative language to describe WFH and
OHS. This, along with the fact that governments are unlikely to inspect home offices
even if they can,'” means there are many unknowns about applying OHS in home
workspaces.

When surveying the legislation, Ontario’s Occupational Health and Safety Act (OHSA) is
the most concerning in terms of protecting teleworkers because section 3(1) of the act
likely excludes telework from the act’s application. Section 3(1) states, “this act does not
apply to work performed by the owner or occupant or a servant of the owner or
occupant to, in or about a private residence or the lands and appurtenances used in
connection therewith.”'® A plain reading of the exclusion in section 3(1) suggests that
teleworkers are not covered by the OHSA.

While the case law is limited, recent decisions of the Ontario Workplace Safety and
Insurance Appeals Tribunal (ONWSIAT) support the interpretation that the OHSA does
not apply to WFH.'® In a 2018 ONWSIAT decision, the tribunal considered whether
work done at home could be considered “safe” for the purposes of an alternative work
arrangement, even though the worksite (home) was not covered by the OHSA.2° While
the tribunal found that whether or not the workplace was covered by the OHSA was not
determinative of whether a workplace is safe, the reasoning still suggests that the
proposed alternative work arrangement at home was not covered by the OHSA.

Contrary to the ONWSIAT decisions, the reasoning in Watkins v The Health and Safety
Association for Government Services, an Ontario Labour Relations Board (OLRB)
decision, suggests section 3(1) may not bar teleworkers from bringing claims under the
OHSA. The Board had to decide whether to hear a telecommuter’s case on the merits.
The case was brought pursuant to a section of the OHSA. The OLRB allowed the claim
to go forward to be heard on the merits, suggesting that even though the claimant was a
telecommuter, section 3(1) did not exclude him from bringing a claim. However, the
Board never explicitly addressed the implications of section 3(1) on the OHSA’s
application.?! The provision is thus still concerning because it could be used by an
employer to challenge a worker who tries to enforce their rights under the OHSA.
Following a review of the contradictory case law referenced, Hilary Page, a Toronto
employment lawyer, states that while the OHSA likely does not apply to WFH, with “the
unprecedented number of employees now working from home, and the lack of clear
jurisprudence, this could change.”??

Application of the violence and harassment protections in the OHSA illustrates an area
of concern for workers if the OHSA does not apply to telework. For example, section
32.0.7 of the act places a positive duty on the employer to investigate workplace
harassment.?? If the act as a whole does not apply to WFH, provisions protecting
workers from violence and harassment would be unenforceable. As Page suggests,
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excluding teleworkers from the OHSA is concerning because teleworkers still must
interact with colleagues, clients, or other stakeholders, thus the risk of workers being
bullied or harassed virtually or over the phone still exists. Page aptly states, workplace
harassment “can happen just as easily around the watercooler as on the company
Slack channel.”?*

Jurisprudence interpreting the OHSA, while not specifically dealing with WFH, can also
help us better understand how the regulatory framework will apply to WFH. For
example, the Ontario Court of Appeal has found that under section 51(1) of the OHSA,
a death or critical injury only needs to be reported to the Ministry of Labour when there
is a “reasonable nexus between the hazard giving rise to the death or critical injury and
a realistic risk to worker safety at a workplace.”?® In Blue Mountain Resorts Limited v
Ontario (Labour) a guest at the resort died in an unattended swimming pool and the
court had to determine whether Blue Mountain had to report the death to the Ministry of
Labour under section 51(1) of the OHSA as a critical injury incurred by a person at a
workplace. The board had reasoned that Blue Mountain needed to report the death
because the swimming pool was a workplace to some employees, and it did not stop
being a workplace just because the workers moved from place to place, or were not
there at the time of the accident. However, the Court of Appeal found the board’s
reasoning unreasonable. The Court stated that while public welfare legislation is meant
to be interpreted liberally, that does not mean the provisions are limitless.?® The Court
took issue with the board’s focus on the pool as a workplace because of its location.
The Court stated, “one can envision endless examples that would be caught by the
board’s interpretation, all without any causal relationship with a workplace safety issue.
Would parents have to report to the ministry if their child were injured at home because
they had hired a nanny?”?” Thus, the Court confirmed that a nexus is needed between
the hazard that caused the injury and worker safety to engage the OHSA.28

The Court of Appeal’s reasoning helps us further understand how health and safety
regulations may apply to teleworkers. It also further highlights some of the potential
borderline situations between work and personal life, as will be discussed further in the
section on Workers’ Compensation. Workplace hazards in the home may be hard to
identify because the distinction between a private residence and the workplace can be
blurred. The case suggests that a nexus between the hazard and workers job and tasks
is likely needed to engage the OHSA. Thus, if the person works primarily at a desk, the
workspace’s physical condition and the surrounding area would likely need to meet
certain safety standards, but physical hazards in the kitchen or bedroom are less likely
to be hazards connected to worker safety.

In comparison, British Columbia’s legislation does not have an exclusion clause like
section 3(1) of the OHSA, and WorkSafeBC has stated explicitly that many health and
safety rights are just as applicable to teleworkers as they are to workers in a traditional
office space.?® In BC, the OHS regulations apply to anyone covered under the Workers
Compensation Act (WCA). A workplace under the WCA is defined as “any place where
a worker is or is likely to be engaged in any work and include[s] any vessel, vehicle or
mobile equipment used by a worker in work.”3° Without an exclusion, teleworkers are
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likely covered under the act because of the broad definition of a workplace. In addition,
the issue of WFH is addressed in specific sections of the act. Section 181(1) of the
WCA limits the process for inspections of a workplace when the space is also a private
residence.3' Similarly, section 28.8 of the OHS regulations excludes private residences
from specific air quality specifications, and section 28.9 excludes workers who WFH
from the regulations on tobacco and e-cigarette use in the workplace.3? The specific
accounting for WFH in these provisions suggests the other provisions apply equally to
those WFH as they do to workers on the employer’s premises.

BC’s approach of only excluding or addressing private residences in specific sections of
the legislation is commonly found in other jurisdictions’ legislation. In Alberta’s
Occupational Health and Safety Act, occupational health and safety officers are
excluded from inspecting private dwellings unless the occupant consents or a judge
authorizes the inspection.3® Similar provisions exist in Manitoba’s Workplace Safety and
Health Act,** and Prince Edward Island’s Occupational Health and Safety Act.3®

The Saskatchewan Employment Act (SEA) has similar wording with regard to
inspections of private residences, stating that “an occupational health officer shall not
enter a private dwelling without a warrant issued pursuant to section 3-68 unless the
occupant of the dwelling consents.”36 However, section 3-1(2) of the SEA states that
with regard to Occupational Health and Safety provisions,

(a) if a provision refers to any matter or thing that an employer is required to do in
relation to workers, the provision applies to workers who are in the service of
that employer, unless the context requires otherwise; and

(b) if a provision refers to any matter or thing that an employer is required to do in
relation to a place of employment, the provision applies to every place of
employment of that employer, unless the context requires otherwise.®’

Of particular importance in these provisions is the language “unless the context requires
otherwise.” The extent to which WFH as a context changes the requirements on the
employer may cause disputes over applicability of OHS protections for teleworkers.
Workers may disagree with the employer over whether the context of WFH limits
responsibilities under the act. That said, WorkSafeSask’s publication on WFH in
response to the pandemic states that many health and safety roles, rights, and
responsibilities are just as applicable to WFH as they would be in a traditional office
space. Duties that remain the same include reporting workplace injuries, training
requirements, safe work procedures, and other check-in procedures if the worker is
working alone.®® WorkSafeSask further states that the role of the supervisor may need
to be outlined differently, ergonomic assessments may be needed, and follow-up on
incidents may need to be administered in a different way for workers WFH.39

Nova Scotia and Newfoundland’s legislation is silent about work done at private
residences. However, both have broad definitions of what counts as a workplace. In
Newfoundland’s Occupational Health and Safety Act, a workplace is defined as “a place
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where a worker or self-employed person is engaged in an occupation and include[s] a
vehicle or mobile equipment used by a worker in an occupation.”* In Nova Scotia’s act,
a workplace is defined as “any place where an employee or a self-employed person is
or is likely to be engaged in any occupation and include[s] any vehicle or mobile
equipment used or likely to be used by an employee or a self-employed person in an
occupation.”"

New Brunswick’s Occupational Health and Safety Act has similarly broad language
defining the workplace; however, the act also has an ambiguous exclusion clause that
may cause dispute in the applicability of the act to WFH (similar to Ontario’s legislation).
Section 3(1) of the act states that “this act does not apply to a place of employment that
is a private home unless the work that is carried on has been contracted to the
employer of one or more persons at that private home.”#? The provision suggests
people WFH are likely excluded from the act except in the context of contract work.

WORKERS’ COMPENSATION AND WORKING FROM HOME

Workers’ Compensation (WC) legislation, Board policies and guidelines, and the limited
case law suggest that workers can still access compensation for workplace injuries,
even if the injury occurs while working from home.

Workers’ Compensation Boards (WCB) have provided guidance specifically on WFH.
For example, the Alberta WCB released a fact sheet on telecommuting. The Board
states that “when telecommuting is authorized by an employer, as a general rule,
coverage is confined to the defined workspace unless the worker is engaged in an
activity that directly relates to the telecommuting work.”#® The Alberta WCB further
states than when assessing a claim, the Board looks at the following factors:

Was the activity on work time?

Was the activity for the employer’s benefit?

Was the worker paid for the time?

Was the worker in that time and place due to employment reasons?
Was the work arrangement authorized by the employer?

Did the injury occur in the course of using equipment or materials supplied by the
employer?44

Additionally, the Alberta WCB provides example scenarios of injuries incurred at home
that likely would or would not be covered. For example, if the worker slips and falls on
their way to their basement office, they are not likely covered because they were not in
the workspace and the injury was not related to employment. However, if the worker
has neck and wrist pain from using their own desk and chair that were not
ergonomically assessed, the worker is likely covered because the injury is work related
and the desk and chair were required for the worker to do their job.*>
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WorkSafeNB’s policy outlines how the tests of time, place, and activity apply to
determine if the injury arose in the course of employment. With regard to the place of
the injury, WorksafeNB’s policy states that “where an accident occurs at a location other
than on the employer’s premises, WorkSafeNB must consider whether the worker was
exposed to the risk because of the employment or as a member of the general public.”#®
Section 2.3 of the policy specifically deals with working from home, and states that
“WorkSafeNB generally considers that an accident meets the tests of time, place and
activity when the worker has an accident while working from home and performing a
function of the job, during hours that the worker would normally be expected to work.”4”

While some guidelines do not expressly address telework or WFH arrangements, the
language suggests that WFH would not bar a claim. For example, Saskatchewan’s
WCB policy states, “an injury occurs in the course of employment when it happens in a
time and place linked to employment and if the worker is performing a task which is part
of their obligations and purpose of employment. Time and place are not limited to the
normal hours of work or the employer’s premises.”*® While not specifically addressing
WFH, the language and specific inclusion of locations that are not the employer’s
premises suggest that the Board will assess WFH claims like any other claim.

In addition, the case law supports the conclusion that the Board does not bar claims on
injuries incurred while WFH. ONWSIAT and the BC Workers’ Compensation Appeals
Tribunal (WCAT) have accepted claims for workers injured while working from home for
carpel tunnel syndrome*® and ulnar neuropathy.%® In another BC case, the worker
worked in 2 different areas of his home. One space was used as an office, while the
other was his laboratory. The WCAT found that the worker was injured in the course of
employment when he hurt his foot walking from one space to the other.®! Finally, in a
Quebec case, the worker had to carry heavy suitcases full of documents for work. The
Commission found she should be compensated for a back injury, even though the injury
happened at home, because carrying the suitcases was directly related to her
employment.5?

However, borderline cases may arise when the worker incurs an injury and the
distinction between the worker’s personal life and work life is not clear. In these
situations, a claim for workers’ compensation may be harder to prove. For example, in a
BC case, a worker fell and broke her ankle in her laundry room while waiting for
documents to print. The Review Officer found the fall was not in the course of
employment, because the laundry room was not included in the home office.® Without
clear definitions of what areas or activities are considered work, many situations could
fall on the borderline between work and personal time.

The WCAT of BC has commented on these borderline cases, stating:

It is clear that a worker is generally not entitled to coverage under the act while at
home and while engaged in primarily personal activities. On the other hand,
coverage under the act may be appropriate where a worker performs significant
work activities at home, for example, in a home office or workshop.
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The latter circumstance is all the more difficult to adjudicate because work
activities and home life do not always occur in a clearly defined and distinct
sequence. It might be that a worker is at one moment in the course of
employment while in the home office, but at another moment in the role of
homeworker when responding to a neighbor knocking at the front door. It is
where an injury occurs in the transition between work life and personal life that
coverage under the act may be at its most complex.5*

Thus, while WFH does not exclude a worker from receiving compensation, workers may
have more difficulty getting compensation when the separation between their work life
or personal life is not clear. A worker who hurts themselves walking from their home
workstation to their home kitchen may have more difficulty making a claim than a worker
walking from their office to the office kitchen on the employer’s premises. The analysis
to determine whether the injury occurred in the course of employment will always be
fact specific.

USING ANALOGIES TO BETTER UNDERSTAND POTENTIAL LEGAL GAPS

Analogies to other unique employment contexts can help us better understand and
predict how health and safety legislation may apply to WFH scenarios. For example, the
experiences of workers with employment-related geographical mobility (E-RGM)>°
provide insight into some of the regulatory issues and gaps teleworkers may encounter.
In their paper titled, “Regulating health and safety and workers’ compensation in
Canada for the mobile workforce: Now you see them, now you don’t,” Katherine Lippel
and David Walters find that the effectiveness of OHS and WC frameworks is reduced
for mobile workers. The nature of employment, time and distance needed to travel to
work, and other considerations such as migration status, which make the worker more
vulnerable, can present OHS challenges that are not accounted for in the legislative
framework.%¢ Similarly, the unique context of teleworking could have consequences for
the effectiveness of OHS and WC regulation when WFH is not explicitly addressed in
the legislation.

Lippel and Walters explain how commuting accidents are not usually compensable in
Canada as a workplace injury. For E-RGM workers this means that commuting injuries
or deaths are “invisible to OHS regulators in Canadian provinces.”®” Thus, fatigue’s
impact on the workers’ health and safety once they leave the workplace is not
considered as a workplace health and safety concern. Or, for example, since
commuting is not considered a workplace health and safety issue, workers are unlikely
to have job protection if they refuse to commute for safety reasons.>® Commuting may
not be considered in the regulatory framework because it is not technically part of the
job; however, commuting conditions can impact worker health and safety. The concern
is especially prevalent for E-RGM workers who have long commute times.
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Commuting accidents may seem like an irrelevant comparison for WFH hazards
because, by definition, people who WFH are not commuting. However, what the
example above illustrates is how silence in the regulatory framework addressing the
specific context of the workers’ working conditions can mean that workers who are put
in dangerous situations because of work may still not be covered by OHS or WC
legislation. As a hypothetical in the WFH context, a worker's domestic living situation
may not be considered a workplace health and safety concern. Yet, for a worker living in
a home with domestic violence, WFH can exacerbate the risk of harm for that worker.%°
In this situation, the WFH condition likely makes the worker more at risk of harm,
similarly to how the condition of a long commute can put the E-RGM worker at higher
risk of an accident. As with the case of commuting, dangers at home are unlikely to be
considered by the regulatory framework. And so, even if the worker is placed in more
danger because of working conditions, the worker likely has little recourse to ensure job
protection and safety at work. Thus, policies that recognize that WFH may not be a
better option for every worker, such as those in which the worker has to consent to a
WFH arrangement if their initial job offer did not stipulate WFH as a condition, are
needed to make sure WFH is the safest and healthiest option for the worker.°

Lippel and Walters also find that the mechanisms for worker participation in workplace
health and safety are less effective and more difficult to implement when workers are
dispersed or working remotely.8' Similarly, when workers are WFH, even if their
workplace is covered by legislation, they may be less likely to enforce their rights, or
even to know their rights to begin with. NUPGE has highlighted concerns about union
organizing and solidarity building when workers are dispersed and working alone.?
Similar problems regarding limited collective action and organizing could arise with
regard to enforcing OHS rights, or acting on health and safety concerns.

Regulations on working alone, or in isolation, may also be relevant and provide
guidance on health and safety requirements for WFH. In BC, section 4.20.1 of the OHS
regulations defines working alone, or in isolation, as “circumstances where assistance
would not be readily available to the worker (a) in case of an emergency, or (b) in case
the worker is injured or in ill health.”®® Provisions under the regulations outline specific
duties on the employer to ensure the worker’s safety. For example, the employer must
eliminate potential hazards and must establish procedures for checking the worker’'s
well-being, including timed check-ins.54

While many teleworkers may not meet the definition of working alone, or in isolation,
people who live alone and live remotely may fall under these guidelines. The regulations
may provide guidance for how best to ensure workers are safe if they are working alone
and at home all day.

Finally, the Supreme Court’s recent decision in Canada Post Corp v Canadian Union of
Postal Workers may provide guidance for the extent to which employers will be held
accountable for ensuring private residences are safe and meet health and safety
guidelines. In 2012, a CUPW union representative filed a complaint claiming the
workplace health and safety committee had failed to comply with their obligations under
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the Canada Labour Code by limiting annual health and safety inspections to the postal
depot. The union wanted safety inspections along the letter carrier routes and locations
where mail is delivered. At issue was an interpretation of section 125(1)(z.12) of the
Canada Labour Code, which states,

[E]very employer shall, in respect of every work place controlled by the employer
and, in respect of every work activity carried out by an employee in a work place
that is not controlled by the employer, to the extent that the employer controls the
activity...ensure that the work place committee or the health and safety
representative inspects each month all or part of the work place, so that every
part of the work place is inspected at least once each year.5°

The Appeal Officer found that section 125(1)(z.12) only applied to the parts of the
workplaces over which the employer had control.®® While postal workers’ workplaces
did include their routes outside the depot, the officer distinguished places the employer
controlled from those it did not, and found that some obligations, including the annual
safety inspections, only applied to places where the employer had control of the
physical space. The Appeals Officer considered the Code’s purpose and found that
control over the workplace was necessary because the purpose of the inspection is to
identify and fix hazards.®” Thus, it would be impractical for the employer to inspect
places they have no right to alter.®® The majority of the Supreme Court upheld the
Appeal Officer’s reasoning as reasonable.

Two judges of the Supreme Court dissented and found that a plain reading of the
provision meant that “if Canada Post controls the activities of its letter-carriers, it is
bound by the inspection duty.”® The dissent went on to state,

by drafting s 125(1) to cover workplaces within and outside an employer’s
physical control, Parliament sought to protect the thousands of employees
working outside an employer-owned location. The beauty of s 125(1) is that all
employees are afforded the same quality of safety protection wherever they
work, so long as their work is controlled by their employer.”°

The dissent’s approach is more in line with an interpretation that suggests health and
safety obligations are the same for workers at home unless explicitly stated otherwise.
As with the postal routes, the employer does not control the home office. Each case will
depend on the facts and the wording of the legislation at issue. However, the Canada
Post decision suggests that there may be instances in health and safety legislation
where employers can challenge their duties to take certain measures when the worker
is working from home because the employer cannot alter or control the physical space.
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CONCLUSION AND NEXT STEPS

While governments may address some legislative gaps as WFH becomes a more
permanent reality, the CCOHS recommends the employer and the teleworker should
have a written agreement to avoid complications, to ensure that both parties know who
is responsible for what, and to ensure that the worker’s health and safety protections
are not reduced. The CCOHS recommends that the agreement should answer the
following questions:

e Will the employer or the health and safety committee have access to the house
for safety inspections? Or will alternative arrangements be made such as the
worker using checklists or submitting photos of the work area?

e What parts of the house will be considered the workplace? Is the bathroom
and/or kitchen included?

e That teleworkers must immediately report any incident or injury to their
supervisor (just as they would at the office).

e How will incidents be investigated?”"

At the beginning of the pandemic, some provinces issued guidance on best practices for
health and safety and WFH.”?2 WorkSafeBC’s web page on the application of health and
safety standards to WFH stated that, at minimum, the employer should have a work-
from-home policy that requires employees to assess their workplace and report any
hazards.”® WorkSafeBC recommended the policy include

e protocols for evacuating from the home or temporary workplace to a safe location
if needed and how to contact the employer in case of emergency;

e discussion of safe workplace practices and how to report any work-related
incidents or injuries;

e discussion of ergonomic considerations.”™

These questions and points address many of the gaps identified in this paper and could
help with preemptively settling disputes over borderline cases between work and
personal life. Most importantly, the guidelines address a needed distinction over what is
and what is not the employer or worker’s responsibility concerning health and safety
and can help define how the current regulatory framework applies to WFH.

As another example, Alberta published a bulletin with occupational health safety best
practices for WFH. Compared to the WorkSafeBC publication, the Alberta bulletin
similarly recommends employers develop a WFH policy that covers

communication between employer and workers,
accessing tools and technology for working remotely,
health and safety protocols, and

practices for contact with customers.”>
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Along with suggestions on how to set up an ergonomic workspace, the Alberta bulletin
also provides information for best practices regarding mental health and WFH, including
keeping a schedule, dedicating a specific space for work, and staying connected to the
workplace.’®

While this paper sought to provide clarity on the application of health and safety
legislative frameworks to WFH, many gaps still exist, and new issues may arise moving
forward as WFH becomes the new normal for some workers. While some health and
safety concerns are similar to those in an office space, teleworkers are also likely to
face unique health and safety challenges that include access to ergonomic workspaces,
increased feelings of isolation and stress, as well as potentially unsafe home
environments, that current legislative frameworks do not fully address. Future advocacy
and policy development should identify and respond to teleworkers’ unique health and
safety concerns to make sure that workers WFH do not fall through the cracks.

This paper was prepared for NUPGE by Emily McBain-Ashfield.
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